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pating in today’s hearing. Without objection, your written state-
ments will be placed into the record and we would ask you limit 
your oral remarks to 5 minutes. 
You will note that we have a lighting system. It starts with a 
green light. At 4 minutes, it turns—it doesn’t turn yellow; at 4 
minutes a yellow light comes on. The green light goes off. And then 
the red light comes on at 5 minutes, and that means you should 
have concluded by that time. 
After each witness has presented his or her testimony, Sub-
committee Members will be permitted to ask questions subject to 
the same 5-minute limit. 
First witness is Mr. Walter Hellerstein. Professor Hellerstein is 
the Francis Shackelford Professor of Taxation at the University of 
Georgia Law School. He is co-author of State Taxation Volumes I 
and II and other tax manuals—over 100 journal articles he has 
published. 
Professor Hellerstein has practiced extensively in the State tax 
field and has been involved in numerous State tax cases before the 
U.S. Supreme Court. He did not teach Herschel Walker. 
Thank you for being here, Professor Hellerstein. Begin your testi-
mony. 
TESTIMONY OF WALTER HELLERSTEIN, FRANCIS SHACKEL-
FORD DISTINGUISHED PROFESSOR IN TAXATION LAW, UNI-
VERSITY OF GEORGIA SCHOOL OF LAW 
Mr. HELLERSTEIN. Thank you, Mr. Chairman. I am honored by 
your invitation to testify here today, and I hope I can be of assist-
ance to the Subcommittee. 
My testimony addresses three basic questions. First, what is 
State tax nexus? Second, what can Congress do about State tax 
nexus? And third, what should Congress do about State tax nexus? 
First, what is State tax nexus? Essentially, State tax nexus is 
the minimum required constitutional connection that a State needs 
to tax a taxpayer or to require someone to collect a tax. 
For the most part, that nexus had been defined by the courts be-
cause Congress has only rarely enacted statutes relating to nexus. 
And the general rule under the due process clause for all taxes 
is that nexus is created even without physical presence if a tax-
payer purposely directs its activity toward a State as, for example, 
by selling to in-state customers. 
The way the law now stands with regard to the Commerce 
Clause is that nexus for purposes of collecting a sales or use tax 
requires the physical presence of the seller. 
With regard to the imposition of income taxes, however, no phys-
ical presence has been required. Instead, courts have looked to 
what they call economic or—presence or a significant exploitation 
of the State’s market. So that is where the law stands. 
What can Congress do about State tax nexus? The answer is 
Congress can pretty much do anything it wants in this area, sub-
ject only to the very loose restraint that it cannot authorize a viola-
tion of the due process clause. 
In fact, the courts, in talking about this very issue, said, ‘‘No 
matter how we evaluate the burdens, no matter what the court 
says, Congress remains free to disagree with our conclusions.’’ Ac-
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cordingly, Congress is free to decide whether, when, and to what 
extent States may burden interstate mail order concerns with a 
duty to collect use taxes. 
Third, what should Congress do about State taxes? I should 
make it clear that I have not been asked to address the specifics 
of the proposed legislation. 
Instead, I am just going to share with the Subcommittee some 
of my general—some important considerations that I think the 
Subcommittee should take into account in considering what, if any-
thing, to do about the various nexus proposals. 
First, in my view, there is no one-size-fits-all solution to the 
State tax nexus problem. A solution to one problem—for example, 
a 30-day physical presence rule for triggering a tax withholding ob-
ligation—may well be inappropriate for another problem—for ex-
ample, whether or not a State vendor should be required to collect 
a use tax on sales to in-state consumers. 
My second point, related to my first, is that nexus issues raised 
by sales taxes are different from nexus issues raised by income 
taxes. And Congress should pay attention to that difference. I think 
I can best illustrate this by an example. 
As I think most people sitting in this room know, all States that 
impose sales taxes on things that are purchased locally also impose 
so-called use taxes on stuff that people buy outside the State and 
bring into the State. 
The reason for this is that States, quite sensibly, want to impose 
a uniform tax on all things that are consumed in the State without 
giving in-State folks an incentive to leave the State to shop else-
where. 
So for example, if a resident of Washington goes to buy a car in 
Oregon, she doesn’t pay a sales tax. Why not? Because Oregon 
doesn’t have a sales tax. She brings the car back to Washington. 
What happens? She pays a use tax. 
The same thing in principle is true when I buy a book from Ama-
zon.com. I don’t pay a sales tax because title passes where the— 
Amazon is. When I receive that book in Athens, Georgia, I owe a 
use tax. 
There is, however, one significant difference. When my Wash-
ington resident goes back to Washington, when does she pay the 
use tax? She goes to register the car and she pays a use tax. Well, 
pretty simple. 
When I buy the book in Athens, Georgia, I just go to the book 
registry and I register the book, right? Obviously not. As long as 
we have a First Amendment, we are not going to have book reg-
istries. 
So the real question in the use tax area—it is clear I owe the tax. 
The only question is under what circumstances can we reasonably 
ask someone to help the State collect a tax that is clearly due. 
In the income tax area, it is a little bit different. Why? Because 
in the income tax area, the question as to whether or not a tax is 
due is not always clear when, for example, there is no presence of 
a taxpayer in a State. 
So there, it is a much more complicated question. I think in look-
ing at these issues, Congress needs to keep in mind these dif-
ferences. 
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Third point—and I see my time is about to run out—I think it 
is very important for Congress to look at the question of physical 
presence and to ask whether physical presence makes sense or non- 
sense in the context of a tax collection obligation. 
I think we can all agree that requiring a remote seller to comply 
with a use tax obligation may well impose a burden on interstate 
commerce if the compliance burdens are unreasonable. 
The question, however, is whether physical presence is a good 
proxy for determining whether such burdens exist. 
Is a small business that happens to send a few salespeople into 
a State, thus establishing a physical presence and triggering a tax 
obligation, better able to comply with another State’s tax laws than 
a multi-million-dollar out-of-state retailer that may not have phys-
ical presence in the State but has sophisticated software programs 
that not only track a customer’s buying habits, frequently inform-
ing them of product offers, but also fulfills tax collection obligations 
of similar businesses that have physical presences in the State? 
If not, perhaps there is a better metric than physical presence for 
determining nexus for use tax collection purposes in the 21st cen-
tury. 
Thank you, and I apologize for going over. 
[The prepared statement of Mr. Hellerstein follows:] 
PREPARED STATEMENT OF WALTER HALLERSTEIN 
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Mr. COHEN. Thank you, Professor Hellerstein. Appreciate it. 
Second witness, Mr. Joseph Crosby. Mr. Crosby is the senior di-
rector of policy of the Council on State Taxation and its chief oper-
ating officer. 
He regularly testifies before State legislatures and other State 
and national policy-making boards, such as the Federal Advisory 
Commission on Electronic Commerce, and frequently quoted in 
State and local tax policy publications. Previously served this orga-
nization as legislative director. 
Prior to joining COST, Joe was national director of the State leg-
islative services for Ernst & Young in Washington, D.C. 
Mr. Crosby, thank you very much, and we—you may begin your 
testimony. 
TESTIMONY OF JOSEPH CROSBY, LEGISLATIVE DIRECTOR, 
COUNCIL ON STATE TAXATION 
Mr. CROSBY. Thank you, Mr. Chairman, Members of the Com-
mittee. I appreciate the opportunity to share with you today 
COST’s views on the important issue you have before you, the role 
of Congress in defining tax nexus. 
Council on State Taxation, COST, is a trade association based 
here in Washington, D.C. We represent approximately 600 of the 
Nation’s largest businesses on State and local tax issues. 
In my written statement, I demonstrate two things. First, that 
the existing hodgepodge of State tax nexus laws burden interstate 
commerce; and second, that Congress has a responsibility to regu-
late issues associated with State tax nexus. 
In the interest of time, I am going to focus my comments on the 
second part of that, which is the need for Congress to act. 
Nexus laws very widely and are constantly changing. Over the 
past few years, the pace of change has accelerated, and new laws 
and regulations are directed almost exclusively at expanding the 
jurisdiction of State tax nexus. 
These expansive nexus standards have implicated many areas of 
State taxes, including personal income taxes, business activity 
taxes, sales and use taxes, and telecommunications transaction 
taxes. 
The fact that States have been very active over the past few 
years in adopting new and amended laws and regulations has not 
provided taxpayers with either clarity or certainty. 
Indeed, clarity and certainty are not the motivations for the en-
actment of these laws. The primary motivation for expanded State 
tax jurisdiction, as the Chairman indicated in his opening remarks, 
is to bring in more tax revenue to the States. It is quite natural 
for State legislators to seek to export their tax burdens to the 
greatest extent possible. 
Even if the States did have a desire to provide clear and certain 
nexus standards, though, they cannot do it. They can’t do it be-
cause State tax jurisdiction is ultimately a constitutional construct. 
States acting alone or even in concert cannot usurp the Constitu-
tion. And so ultimately it falls on this body to determine the appro-
priate extent of State tax jurisdiction. 
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